UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

ALLEN WEAVER, et al.
Plaintiffs,
v. . Givil Action No. 99-2615(JR)
OFFICER G. S. HANNA, et. al.,
Def endant s.

VEMORANDUM

Plaintiffs, father and son, assert clains of false arrest
and excessive force against defendants Officer G S. Hanna and
t hree unknown Washi ngton Metropolitan Area police officers
under the Fourth Amendnent to the Constitution and 42 U.S.C. 8§
1983. Plaintiffs also assert comon-|aw clainms of false
arrest and battery. The defendants, sued in their individual
capacities, have noved for sunmary judgnment. For the reasons

set forth below, the nmotion will be granted.

Backar ound

Plaintiff, Allen Waver, Sr., is Caucasian. His son, a
mnor, is biracial. On the afternoon of October 5, 1998, they
boarded a red line train at the Judiciary Square Metro station
in Washington, D.C.' Plaintiff (hereinafter “plaintiff”
refers to the father) bought a 40-ounce bottle of beer before

boarding the train, drank sone of it before the train trip,

! Metro i s operated by the WAshi ngton Metropolitan
Area Transit Authority.



and finished the bottle after |eaving the Metro.

A woman on the train became suspicious of the plaintiff
primarily because he was different in appearance fromhis son
and because their conversation suggested to her that they did
not know one another. She followed plaintiff and his son as
they exited the Metro and boarded a bus. She advised the bus
driver that plaintiff had kidnaped the child. The driver
contacted Metro' s operations control center and did not nove
the bus until the Metro transit police arrived.

O ficer Gregory Hanna was advi sed by police radio of a
possi bl e child abduction. According to his version of events,
he reached the bus when plaintiff was wal king away with his
son on his shoulders. After speaking with the bus driver and
t he woman, and then observing a knife in plaintiff’s pocket,
he shouted for the plaintiff to stop. Plaintiff turned around
briefly and took his son off his shoul ders, but then he
continued to wal k at what appeared to be a faster pace.
Plaintiff’s version is that he wal ked down the street until he
heard a woman say: “Not him the white guy.” At that point he

turned around and saw the policenmen with their weapons drawn.

The parties also have different versions of the conduct
of the officers. Plaintiff claims that his son was “grabbed”

and “thrown to the ground,” while defendants all ege that they
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“placed himon his feet.”? 1In either case, the child was then
placed in a police car.

Plaintiff avers that defendants then “slamed” himto the
ground, frisked him confiscated his knife, pulled himup by
t he handcuffs and “slammed” himinto a car. Defendants state
that they ordered plaintiff to the ground, that he conpli ed,
that they handcuffed him and patted him down, and that they
then assisted himto his feet.

It is undisputed that plaintiff told the officers that
the child was his son and gave themthe tel ephone nunber of
t he babysitter; and that, after the officers verified that the
plaintiff was the child s father, they apol ogi zed and drove

him and his son hone.

2 In his deposition, plaintiff was asked: “You didn't
see him|[his son] being dropped by the officer and | anding on
anyt hing other than his feet, correct? PlItf.’s Dep. at 52.

Plaintiff responded: “Pretty nmuch, yes.” 1d.
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Anal ysi s

1. Section 1983 clains

Law enforcenent officers acting within the scope of their
enpl oynent have qualified imunity for clains asserted under

section 1983, DeGaff v. District of Colunbia, 120 F.3d 298,

302 (D.C. Cir. 1997); Wardlaw v. Pickett, 1 F.3d 1297, 1301

(D.C. Cir. 1993). It is undisputed, and in fact all eged, that
t he defendant officers were at all tinmes acting within the
scope of their enploynment as WWATA police officers. Conplaint
at 1 5-6.

Plaintiff maintains, however, that these officers are not
entitled to qualified inmunity because they | acked probable

cause to arrest him See Wardlaw v. Pickett, 1 F.3d 1297,

1305 (D.C. Cir. 1993) (“[Qfficer retains qualified inmmunity
fromsuit if he had an objectively reasonabl e basis for
believing that the facts and circunstances surroundi ng the
arrest were sufficient to establish probable cause.”) (citing

Malley v. Briggs, 465 U.S. 335, 341 (1986)).

Def endants argue that the applicable standard is not
“probabl e cause” but “reasonabl e suspicion,” because they did
not arrest the plaintiff but instead conducted a tenporary

i nvestigative stop under Terry v. Ohio, 392 U.S. 1, 24 (1968).

A reasonabl e suspicion, which requires | ess proof than

probabl e cause, United States v. White, 648 F.2d 29, 42 (D.C.
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Cir. 1981), is sufficient basis for a Terry stop, see United

States v. Christian, 187 F.3d 663, 668 (D.C. Cr. 1999).

O ficers mking a |awful Terry stop, like those making a
lawful arrest, are entitled to qualified immunity.

Assunmi ng for the sake of argunent that the officers did
not have probable cause for an arrest, it is necessary to
det erm ne whether their detention of plaintiff was an arrest

or a Terry stop. In United States v. Clipper, 973 F.2d 944,

951 (D.C. Cir. 1992), relying on United States v. White, 648

F.2d 29, 34 (D.C. Cir. 1981), our Court of Appeals used a
five-part test for determ ning whether a specific detention
was a Terry stop or an arrest: “the officer's intent in
stopping the citizen; the inpression conveyed to the citizen
as to whether he was in custody or only briefly detained for
guestioning; the length of the stop; the questions, if any,
asked; and the extent of the search, if any, nade.” Not al
of these factors can be eval uated on the basis of the present
record, and of course the first two are subjective factors
that m ght naturally give rise to disputed questions of fact.
The record does support objective findings, however, that the
encounter between the parties | asted approxi mately sixteen

m nutes (Pltf.’s Opp’'n. Ex. 4 at 37), that O ficer Hanna
forced plaintiff to the ground to confiscate his knife

(PItf.”s Opp’n. Ex. 1 at 57), and that, once the officers
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determ ned that plaintiff was the child s father, the
encounter ended pronptly (PIft.’s Opp’'n. at 4). These
findings are consistent with Terry stops and not with arrests.
While plaintiff maintains that the officer’s use of handcuffs
transfornmed the encounter into an arrest, persuasive authority
fromother circuits holds that the use of handcuffs is not

determ nati ve. See United States v. Crittendon, 883 F.2d 326,

329 (4th Cir. 1989) (handcuffs did not turn stop into an

arrest so long as restraints were reasonable); United States

v. Hastonorir, 881 F.2d 1551, 1556 (11th Cir. 1989) (handcuffs

and guns used during an investigatory stop did not convert

stop into an arrest): cf. United States v. Trullo, 809 F.2d

108, 113 (1st Cir. 1987) (guns used during an investigatory
stop did not convert stop into an arrest).

| find that plaintiff was not in fact arrested, but that
he was instead subjected to a Terry stop to investigate a
possi bl e child abduction. [If the officers making the stop had
an objectively reasonable belief that there was reasonabl e
suspicion to nake the stop, Terry, 392 U S. at 21, then the
stop was lawful and qualified immunity attaches to their
actions.

The inquiry set forth in Terry to determ ne whether a
stop was unreasonable “is a dual one -- whether the officer’s

action was justified at its inception, and whether it was
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reasonably related in scope to the circunstances which
justified the interference in the first place.” Terry, 392
U.S. at 20. The Terry stop in this case easily passes the
test. First, as to whether it was justified at its inception:
the police had received a tip that a kidnaping was in
progress. Plaintiff did nothing to dispel suspicion when he
encountered the police. He wal ked away with the child on his
shoul ders (PItf.’s Opp’'n. at 3), did not put the child down
when asked (PlItf.’ s Dep. at 51), had a large knife in his
pocket (id. at 56), and, according to the officers, snelled of
al cohol (Def.’s Dep. at 86). These factors easily justify the
i nception of a Terry stop.

Second, as for the scope of the Terry stop, | find that
it was “strictly tied to and justified by” the circunstances
which rendered its initiation permssible. Terry, 329 U S. at
19. Defendants detained the plaintiff for sixteen m nutes
(PItf.”s Opp’n. Ex. 4 at 37), only renoved a knife fromhis
outer clothing (PItf.’s Opp’n. Ex. 1 at 57), and ended the
investigation after they determ ned that plaintiff was the
father (PlItf.’s Opp'n. at 4).

Because the defendant officers conducted a lawful Terry
stop grounded on objectively reasonabl e suspicion, they are
immune fromliability for the section 1983 false arrest claim

Plaintiff’'s section 1983 cl ai m of excessive force
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requires further analysis. The “qualification” in an
officer’s qualified imunity froma claimof excessive force
relates to the | evel of excessiveness of the force. This
presents, at least initially, a question for the court, since
a rule that requires the subm ssion of the excessiveness
question to the jury would vitiate the goal of qualified
immunity to “avoid such disruption (and the social cost it

entails),” Harris v. District of Colunmbia, 932 F.2d 10, 13

(D.C. Gir. 1991). Thus,

“IA] defendant's notion for sunmary judgnent is to be
deni ed only when, viewing the facts in the record and al
reasonabl e i nferences derived therefromin the |ight nost
favorable to the plaintiff, a reasonable jury could
conclude that the excessiveness of the force is so
apparent that no reasonable officer could have believed
in the | awful ness of his actions.” MWardlaw v. Pickett, 1
F.3d 1297, 1306 (D.C. Cir. 1993)

See also DeGaff v. District of Columbia, 120 F.3d 298, 302

(D.C. Cir. 1997); Martin v. Ml hoyt, 830 F.2d 237, 253-254

(D.C. Cir. 1987).

In this case | find that the officers’ use of force was
not such that no reasonable officer could have believed in the
| awf ul ness of his actions. The officers’ suspicion of a
ki dnaping in progress, their observation of a knife on
plaintiff’s person, their perception of alcohol, and the
plaintiff’s reaction upon encountering the police, all support

the use of force. The dispute of fact here — whether



plaintiff was “slammed” to the ground or placed himon the
ground -- is not for a jury.

Def endants are also entitled to absolute immunity for
plaintiff’s comon-1law clainms of false arrest and battery.
Def endants are police officers who were working within the
scope of their enmploynent, Conplaint § 5-6. Their actions
clearly fit within the scope of a governnent function,

Burkhart v. WWATA, 112 F.3d 1207, 1216 (D.C. Cir. 1997).

Section 80 of the WMATA Conpact provi des WMATA and its
enpl oyees, with immunity from common-|law clains arising out of

t he performance of a governnent function. See Beebe v. WVATA,

129 F.3d 1283, 1288 (D.C. Cir. 1997).

* * *

An appropriate order acconpanies this menorandum

JAMES ROBERTSON
United States District Judge

Dat e



UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

ALLEN VEAVER et al
Plaintiffs
E. :Cvil Action No. 99-2615 (JR
:Judge J. Robertson
Oficer G S. Hanna et. al., :

Def endant s

ORDER
Upon consi deration of Defendant’s Mtion for Summary
Judgnent [#6], it is this __ day of __ ,2000, for the reasons
set forth in the acconpanyi ng nenorandum

ORDERED, that the notion is granted.

Judge

Copi es:

Samuel Shapiro, Esq.
200- A Monroe St.
Suite 233

Rockville, NMD 20850

Vi ncent A. Jankowski, Esq.
Robert J. Kniaz, Esq.
600 5th Street, N W
Washi ngton, DC 20001
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